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INTRODUCTION

Serbia has been conducting a comprehensive
reform of its judicial system for several years,
especially since the adoption of the National
Judicial Reform Strategy by the Serbian
National Assembly in 2006. The aim of this
Strategy is ensuring the independence,
efficiency and accountability of the judiciary.
The Constitution of the Republic of Serbia
adopted on 30 September 2006 established the
High Judicial Council (HJC) under articles
153-155 and the law on the HJC entered into
force in 27 September 2008.

The High Judicial Council is competent for the
appointment, the career, the discipline as well
as for the evaluation of judges. Chapter V of
the Law on Judges, published in the Official
Gazette of the Republic of Serbia n°116/08 of
27 December 2008, deals with the «
Performance evaluation of judges ».

Article 32 of this law stipulates that « Work of
all judges and court presidents is subject to
regular evaluation. Performance evaluation
involves all aspects of a judge’s work and/or
work of a court president, and represents the
basis for the election, mandatory training of
judges, and dismissal.

Evaluation is conducted on the basis of
publicised, objective and uniform criteria and
standards, in a single procedure ensuring the
participation of the judge and/or court
president whose performance is being
evaluated.

Criteria, standards and procedure for the
performance evaluation of judges and/or court
presidents are set by the High Judicial Council
».,

2.2.2. O6uM mocna wiaHoBa Komucuja 15
2.2.3. ®uHaHCcHpawme KomucHja 16

CIIMCAK ITPEIIOPYKA 17

YBOJI

Cpbwuja cripoBou CBEOOYXBaTHY pedopmy
IIPaBOCYAHOT cucTeMa Beh HEKOJIMKO rofMHa,
noce0HO 011 ycBajama HanmonanHue ctparernje
pedopme npaBocyha o crpane Haponne
ckynmtuae Penyonuke Cpouje 2006. Linb oBe
cTpareruje je 00e30ehuBame He3aBUCHOCTH,
e(UKaCHOCTH U OATOBOPHOCTH IIpaBocyha.
YcraB Peny6nuke CpOuje ycBojen je 30.
cenrreMOpa 2006. ronuHe 1 OCHOBaH je Bucoku
caset cyacta (BCC) npema wianoBuma 153-
155 u 3akoH o Bucokom caBeTy CyAcCTBa KOjU
je ctymuo Ha cHary 27. centeM6pa 2008.
TOIMHE.

Bucoku caBeT cyncTBa je HaaJIexKaH 3a
UMCHOBAE, HAMPEJI0BahEe, JUCIUIUIMHY Kao U
3a BpeIHOBame cyauja. [ maBa V 3akoHa o
cyaujama, Koju je o6jaBibeH y CiyxOeHoM
riracHuky Peny6mmke Cpouje 6p.116 /08 ox
27. neuembpa 2008. rogune, 6aBu ce
«BPEITHOBAKEM pajia CyIIujay.

Unan 32 oBor 3akoHa npensuba na «Pan cBux
CyI¥ja U TIpeICeHUKA CyJ0BA MOJIIEKE
PEIOBHOM BPEAHOBAY..

BpennoBame o0yxBara cBe aCEKTE CYIH]CKOT
1ocja, OJHOCHO MOCJ0Ba MpeACeAHNKA Cya U
MpeACTaB/ba OCHOBY 3a M300p, 00aBe3Hy O0YKY
Cyqvja U paspeliene.

BpenHoBame ce BpIIM Ha OCHOBY jaBHO
00jaB/beHNX, 00J€KTUBHUX U J€MHCTBEHUX
KpUTEpUjyMa U MEpPHIIA, Y JeAMHCTBEHOM
MOCTYIIKY Y KoMe je 00e30eheno yuenthe
Cy/Hje, OTHOCHO TpeICeTHHUKA Cy/la YUjU Ce
pan BpenHyje.

Kputepujyme, Mepuiia u mocTymnak 3a




According to the law, performance evaluation
of judges and court presidents is evaluated by
commissions of the High Judicial Council. The
commissions are composed of three members,
whereby judges of higher instance evaluate the
work of judges and court presidents at lower
instance. Objections to evaluation are decided
on by the commission composed of three
members appointed by the High Judicial
Council from among judges of the Supreme
Court of Cassation (article 33).

Performance of judges with tenure of office
and court presidents is regularly evaluated once
in three years and of judges elected for the first
time once a year. Exceptionally, based on the
decision of the High Judicial Council, a judge
may be evaluated outside the schedule (article
35).

Performance is rated. Ratings that pertain to
the evaluation of judges are: “performs a
judicial function with extreme success”,
“successfully performs a judicial function”,
and “fails to meet requirements”. Ratings that
pertain to evaluation of court presidents are:
“performs the function of the court president
with extreme success”, “successfully performs
the function of the court president”, and
“performs the function of the court president
unsuccessfully”. Rating is entered in a judge’s
and/or court president’s personal file (article
36).

According to the Law on Judges, composition
and working methodology of the commissions
for performance evaluation shall be regulated
by act of High Judicial Council.

The High Judicial Council adopted a Rulebook
for the evaluation of the work of judges and
court presidents. The Rulebook has been
published both on the Website of the HIC and
in the Official Gazette of the Republic of
Serbia, n°81, on 1 August 2015.

On the recommendation of the European
Commission (EC), the HIC accepted to delay
the implementation of the Rulebook and to
start with a pilot phrase, from 1 September
until 15 December 2014. The HJC asked for
the assistance of the EC through the TAIEX

BpEIHOBAIE pajia Cyauja, OTHOCHO
npenceaHuka cyaosa yrephyje Bucoku caser
CYyJICTBA ».

[Tpema 3aKoHY, BpeIHOBamkE paja Cynuja u
IpeJICeTHIKA CYIOBa OICHY]y KOMHCH]E
Bucoxor casera cyncrBa. Komucuje ce cacroje
O]l TPH WIAHA, IIPH YeMY CY/IHje BUIIES
MHCTaHIIE BPEAHY]Y pajl Cyuja U MpeJiceIHuKa
cynoBa HIker crernieHa. O mpuroBopy Ha
OLIEHY O BPEIHOBAY pajia OJUTydyje KOMUCH]a
cacTaBJbeHA O] TPH WIiaHa KOje HMEHYje
Bucoku caBeT cyncTBa U3 pesia cyamja
BpxoBHor kacanuoHor cyaa (wiaH 33).

Pan cyauja Ha cTanHoj GyHKIH]U U
NpeJCeTHIKA Cy/Ia PEJIOBHO C€ BPEIHYje
JeTHOM y TpH FOJIMHE, a Cy/ihja KOjH Cy MPBU
nyT u3abpaHu jeAHOM roauimke. M3y3eTHo, Ha
OCHOBY OJulyKe Bucokor caBera cy/icTBa,
CyIHja MOKe OWTH M BaHPEIHO BPEIHOBAH
(anan 35).

BpennoBame ce nzpaxana oreHoM. OteHe
KOj€ ce 0JJHOCE Ha BPEJHOBAKE CyAHja Cy:
"N3y3eTHO ycnemHo 00aBba CyIaHjCKy
byukujy ", "ycrenrHo 06aBiba CyaujcKy
¢byHkmnjy", u "He 3am0BosbaBa”. OueHe Koje ce
0JIHOCE Ha BPeIHOBamE NPECETHIKA CY10Ba
cy: "U3y3eTHO yCIenrHo o0aBjba PyHKIIN]Y
npenceaHnka cyaa", "ycnemHo obaBsba
byHKIMjy penceaHuka cyaa'”, u "He
3a7j0BoJbaBajyhe o0aBsba PyHKIHU]Y
npeacennuka cyna'. Omena ce ynucyje y
JIMYHY JIUCT CYJMj€ OJTHOCHO INpeJICeHNUKA
cyna (wian 36).

[Ipema 3akoHy 0 cyaujama, cacTaB U HAYWH
paza KOMHUCHja 3a BpelHOBame pajaa ypehyje
ce moceOHUM akToM Bricokor caBera cyncTaa.

Bucoxku casert cyzactsa je ycBojuo IIpaBunHuk
0 KpUTEpHjyMUMa, MEPUINMA, IOCTYNKY U
OpraHuMa 3a BpeTHOBamkE paja Cynuja u
npezceaHuka cynona. [IpaBuiHuk je 00jaBibeH
u Ha cajty BCC u y Ciry)xOeHOM TIacHUKY
Peny6nuke CpOuje, 6poj 81, ox 1. aBrycra
2015.




program.
The expert was sent to Serbia to review the
implementation of the rulebook for the
evaluation of the work of judges and court
presidents. The purpose of this report is to help
the HJC to draw conclusions from this pilot
phrase during which 12 commissions were
established and given the task to evaluate
judges from 20 courts and to submit
recommendations to remediate to problems
identified by these commissions. 194 judges
and 20 presidents were evaluated during this
pilot phase out of a total of 2856 judges.

The expert stayed in Belgrade from 19 January
to 21 January 2015. She met with the President
of the HJC and Supreme Court of Cassation,
other members of the High Judicial Council
and of the Working Group on evaluation as
well as with 25 judges from 10 commissions

The expert is grateful to the Serbian authorities
and to every stakeholder she met for their
excellent co-operation during her visit.

1. WHAT IS ACCEPTABLE

1.1.  Anevaluation primarily based on the
productivity of judges

1.1.1. Evaluating judges: a desirable and
accepted situation

As the Consultative Council of European
Judges (CCJE) stated “The rule of law in a
democracy requires not only judicial
independence but also the establishment of
competent courts rendering judicial decisions
of the highest possible quality [...] First, the
protection of judicial independence and
secondly, ways of maintaining and improving
the quality and efficiency of judicial systems.
The individual evaluation of judges is relevant
to both these issues”™ .

Evaluation of judges, which comprises the
assessment of individual judges’ professional
work and their abilities, is both acceptable and
desirable in a democracy. Especially for a
judiciary system in a period of transition,
individual evaluation of judges can help

Ha npenopyky EBporncke xomucuje (EK), BCC
j€ IpUXBATHO J1a OJUI0KH IPUMEHY
[TpaBmiiHKKA U Ja 3aTI0YHE ca MUAJIOT (pa3om,
ox 1. cenremOpa no 15. nenem6pa 2014. BCC
je tpaxxuo nomoh EK kpo3 TAIEX mporpam.

Excriepr je mocnat y Cpbujy na nmpencrnura
MPUMEHY NPAaBUIIHUKA 32 BPEIHOBAE paja
CyIMja U mpeaceanuka cyqona. CBpxa oBor
u3BemTaja je na nomorue BCC na ce u3Byky
MOYKE U3 MUJIOT (ha3e TOKOM Koje Cy
ycrnocTtaBjbeHe 12 komucHja, ca 3aaTKoM Ja
orene cynuje y 20 cyoBa u J1a J0CTaBe
MPErnopyKe 3a OTKJIamhamhe YOUSHHUX MpodieMa
KOj€ je KOMICH]ja yOumnIa.

194 cynuja u 20 npeaceHUKA je BpeJHOBAHO
TOKOM OBE TTWJIOT (paze o1 yKymHo 2856
cynuja.

Excnept je 6opaBuo y beorpamy ox 19.
janyapa a0 21. janyapa 2015. Ona ce cacrana
ca npeacennukoM BCC u BpxoBHor
KacallMOHOT CyZa, OCTaJIUM 4JIaHOBHMA
Bucoxkor casera cyncta u Pagne rpyne 3a
u3paay NpaBUITHUKA O BPEAHOBAKY, KAo U ca
25 cynuja u3 10 komucwja.

Excnept ce 3axBasbyje Bnactuma y CpOuju u
CBHUM YYECHHUIIMMA KOj€ € yro3Hajla Ha
OJUTMYHO] capajbu TOKOM HEHE MOCeTe.

1. IlITA JE ITIPUXBATJbMBO

1.1. EBanyanuja koja je IpBEHCTBEHO
3aCHOBaHa Ha MPOIYKTUBHOCTHU CyJHja

1.1.1. OuewuBame cyauja: moxkebaH u
npuxBaheH KpUTepujym

Kao mro je KoncynratusHo Behe eBponckux
cynuja (CCJE) uzjaBuiio "BnagaBuna npasa y
JIEMOKpATHj1 3aXTeBa HE CaMO CYACKY
HE3aBUCHOCT, Beh U yCIOCTaBJbame Cy10Ba
Ha/IJISKHUX 32 JOHOLICHE CYACKUX OJUTyKa
HajBULIer Moryher kBanurera |...]

[TpBo, 3a1ITHTa HE3aBUCHOCTH CYJICTBA U
JPyTo, HAYMHU OJIpKaBarba M MOO0JbIIAka
KBaJIUTETa U €()UKACHOCTH MPABOCYTHUX
cucreMa. IHAMBHTyaTHO BpEHOBAMkE CyIvja
je peneBaHTHO 3a 00a oBa MUTama ".
BpennoBame cyanja, koje oOyxBaTa MpoIeHy




improving the quality of the court system and
ensuring the accountability of the judiciary
towards the public.

The principle of evaluation is not self-evident
in Serbia, particularly following the crisis that
affected the judiciary about judges’
appointment from 2010 to 2012 . The
introduction of a complete democratic judicial
system requires both legal principles and a
culture of judicial independence.

The expert has been struck by the fact that the
evaluation seems to be largely accepted among
the judges she heard. On a total of about 30
judges, only two expressed themselves against
the principle of an evaluation of judges. Yet,
for the main part, they haven’t been appointed
on a voluntary basis, like that had been
envisaged at first. Most of the judges of the
commissions were requested for lack of
volunteers in sufficient number. Their
willingness to participate to the pilot phase
could have been interpreted as a support to the
system but the fact that most of them did not
volunteer contradicts this possibility.

1.1.2. An evaluation acceptable under certain
conditions

The way the judges are evaluated is
inextricably linked to the history and the
culture of a country.

But, as the CCJE underlined “judicial
independence is a pre-requisite for
safeguarding the rule of law and the
fundamental guarantee of a fair trial [...] the
fundamental rule for any individual evaluation
of judges must be that it maintains total respect
for judicial independence. When an individual
evaluation has consequences for a judge’s
promotion, salary and pension or may even
lead to his or her removal from office, there is
a risk that the evaluated judge will not decide
cases according to his or her objective
interpretation of the facts and the law, but in a
way that may be thought to please the
evaluators. Therefore, any evaluation of judges

CTPYYHOT pajia MOjeAMHUX CyUja U lUXOBUX
CHOCOOHOCTH, je PUXBATIEUBO U TIOKEIBHO Y
nemokpartuju. [ToceGHO 3a mpaBocyaHe
CHCTEME KOJH CY y Mepruoay TPaH3HUIIH]e,
WH/IMBU/yaJlHA OIIEHA CyIja MOXKe TToMohu y
yHarpelhemby KBaIuTeTa CyJICKOT CHCTEMa U
00e30ehuBamy 0ITOBOPHOCTH TpaBocyha
rpemMa jaBHOCTH.

[TpuHIMIT BpeAHOBaWkA HUjE CBUICHTAH y
Cp0Ouju, HAPOUNUTO HAKOH KPHU3€E Koja je
MOTO/MIIa TIpaBocyle MoBoJOM UMEHOBAaA
cymuja ox 2010. no 2012. rogune. YBohemwe
KOMILJIETHOT JIEMOKPATCKOT TPaBOCYIHOT
cucTeMa 3aXTeBa U IPaBHE MPUHIIMIIE U
KYJITYpy HE3aBUCHOCTH CY/ICTBA.

Excriept je nu3HeHaleH YMHEHUIIOM Ja je
BPEIHOBAHE M3TJIeIa IUPOKO MprxBaheHo
Mely cyaujama ca kojuMma je pasroBapaina. Of
ykymHO 30 cyauja, caMmo JBOje Cyauja ce
M3jaCHUIIO TPOTHB MPHHIIUIIA BPEIHOBAHA
cynuja. [lpe cBera, cynuje Hucy Ouie
n3zabpaHe Ha JOOPOBOJHLHO] OCHOBH, Kao IITO je
ouno npeasuheno y noyerky. Behuna cynuja y
KOMHCHjaMa je MOCTaB/beHa 300T HeJoCTaTKa
T0OpPOBOJBHO MPHjaBIbEHUX cyanja. tbuxosa
CIPEMHOCT JIa YYECTBY]Y Y IHIOT (ha3u Moriia
OU ce MPOTYMa4YnuTH Kao MOJPIIKA CUCTEMY,
MaJia YUEHUIIA J1a BehnHa BUX HHje
100poBOJBHO yluIa y cactaB Komucuje
MIPOTUBPEYUU TOME.

1.1.2. BpenHoBame Koje je MPUXBaT/bUBO MO
oapeheHnM ycioBuMa

Hauun Ha Koju ce cyamje BperHyjy
HEPaCKUAMBO je IMOBE3aH ca HCTOPHjOM U
KYJITYpPOM 3€MJbeE.

Ann, xako je CCJE monBykao "He3aBHCHOCT
npaBocyha je mpenycioB 3a ouyBambe
BJIaJJaBUHE MTPaBa U OCHOBHA TapaHIfja
npaBU4HOT cyhema [...] pyHaameHTanuu
MIPUHITAT 32 OMJI0 KaKOBO MHIIMBHTYyaTHO
BpEIHOBAIE CyAMja Mopa OUTH Tako J1a
OJlpakaBa MOTITYHO TIOIITOBakhE HE3aBUCHOCTH
cyncrsa. Kaga BpenHoBame paja mojeiuHIa
MMa yTHIaja Ha HAIIPEIOBamke CyaAnje y
Kapujepu, IU1aTy 1 NeH3H]y, WK MOXKIa YaK
MOe€ JIOBECTH JI0 FheTOBOT pa3peliemha ca




by members of the legislative or executive
arms of the state is especially problematic.
However, the risk to judicial independence is
not completely avoided even if the evaluation
is undertaken by other judges. Judicial
independence depends not only on freedom
from undue influence from external sources,
but also requires freedom from undue influence
internally, which might in some situations
come from the attitude of other judges,
including presidents of courts”.

We will see later that the formal evaluation
based on statistics chosen by the HIC is
difficult to reconcile with these requirements.

1.2.  The procedure followed by the
committees

Globally, the procedure set out by the
rulebook is acceptable and meets the European
democratic standards. Indeed, the advertorial
principle and the right to appeal are respected.
Judges can express their views on their own
activities and on the assessment that is made of
these activities.

The Rulebook provides that “it shall be
ensured that judges and court presidents whose
work performance is evaluated can participate
in the uniform evaluation procedure” (Article

7).

According to Article 35 of the Rulebook, “a
judge or court president whose work is being
evaluated shall have the right to inspect the
evaluation materials and state his objection
thereto, of which a written record shall be
created”. Moreover, “Prior to awarding grades,
the Commission shall conduct an interview
with the judge or court president, of which a
written record shall be created” (Article 36).
The decision of the commission shall be
reasoned and the certified copy of the reasoned
decision shall be served on the judge (Article
38 and 39).

Finally, the judge or court president shall have

¢dyHKIIMje, TOCTOjU PU3UK Ja CY/Hja YHjH ce
pan BpenHyje Hehe o/uTydnBaTH y npeaMeTuma
peMa CBOM 00jeKTHBHOM TyMaueHwy
YH-eHNIA U 3aKoHY, Beh Ha HaYMH 3a KOju
cmarpa 1a he 3amoBoseut eBainyarope. Ctora,
CBaKO BPEIHOBAE pajia CyIuje 011 CTpaHe
3aKOHOJIaBHE WJIM W3BPIIIHE TPAHE BIACTH j€
nmoceOHo nmpobaeMaTnyHo. Mel)yTuMm, pu3uK 1o
CYJICKY HE3aBUCHOCTH HUj€ Y MOTIIYHOCTH
M30ETHYT YaK ¥ aKO BPEIHOBALE BPIIE JApyTe
Kousiere cyauje. HezaBucHoCT cyncTBa Moxe
OUTH yrpo’keHa He caMo OJ1 yTHIaja CIoJba,
Beh Takol)e 3axTeBa cio001y 01
HETPUMEPEHOT yTHUIlaja HHTEPHO, ITO 0N y
HEKHUM CHUTYalldjaMa MorJo 1a Oymie u o
camuXx Cynuja, yKibyuyjyhu npeacennuke
cynosa ".

Bunehemo xacHuje aa je hopmanny
eBalTyallijy Ha OCHOBY CTaTHCTHKE TI0 U300py
BCC Temko noMupuTH ca OBUM 3aXTEBHUMA.

1.2. [loctynak kKoju nmpare KOMHCH]e

['mobanno, mpornenypa npensulhena
NPAaBUIIHUKOM j€ MPUXBATJBHUBA U 3310BOJHABA
eBPOIICKE JEeMOKpATCKe CTaHAap/ae. 3aucra,
JIBOCTPAHU TIOCTYIAK ¥ IPaBO Ha Kaidy Ccy
ucnomroBanu. Cynuje MOTy J1a U3pase CTaB O
CBOJUM aKTUBHOCTHMA U O OLIEHH KOja ce
3aCHHBA HA TUM aKTUBHOCTHUMA.

[TpaBunnuk npeasuha na " Vv jeauscTBeHoM
MOCTYTIKY BpeTHOBama 00e30elyje ce yuenthe
CyJMja U MpeJiceIHNKA CyJ0Ba YHjU ce pajl
Bpennyje "(wiaH 7).

[Tpema unany 35 IlpaBunnuka, " Cynuja
OJTHOCHO TIPEJICETHUK CY/a, YHjU CE Pas
BpeJIHYj€, UMa MPaBO Jia U3BPLIM YBU] Y
MaTepHjai 3a BpEIHOBAKE U J1a CTaBH
npumMende, o0 UeMy ce CauMibaBa 3aliCHUK .
[raBume, "npe ouewnuBama, Komucuja
o0aBJba pa3roBop ca CyJI1joM OJTHOCHO
MPEJICETHIKOM CyJia, O YeMY Ce CaurbaBa
3anmucHUK" (4wiaH 36).

Onnyka komucuje 6uhe o0pas3noxkeHa u jeaaH
npuMepak oOpasnoxkeHe oanyke 6uhe




the right to state an objection to the
Commission’s decision before the Commission
of High Judicial Council, as the Law on Judges
states . This Commission shall also conduct an
interview with the judge or court president who
has filed an objection, of which a written
record shall be created (Article 41). An
administrative dispute may be initiated against
the Commission of High Judicial Council’s
decision (Article 43 of the Rulebook and 33 of
the Law on judges).

A motion for recusal of the Commission Chair
or member or the Chair or member of the
Commission for making decisions on
objections to evaluation procedure and
performance grades may be filed (Article 13).
The expert asked the commissions’ members
about incidents that could have occurred but no
procedural incident has been reported,
especially on the composition of these
commissions.

Yet, several appeals have been lodged against
the decisions of two commissions (see below
2.1.4).

1.3.  The immediate applicability of the
procedure of evaluation

During the expert’s mission, a debate
concerning the retroactivity of the Rulebook
was evoked. It was a question of knowing if
the Rulebook had to apply immediately or if its
coming into force had to be postponed to allow
judges to have a complete knowledge of the
criteria held for the performance evaluation.

The President of the HIC is of the opinion the
Rulebook should apply immediately for
efficiency reasons. The expert agrees with this
opinion and believes that it does not present
any problem of principle if it is clear that the
evaluation cannot be a basis for a disciplinary
procedure.

Yet this is not the case since Article 62 of the

Law on Judges states that a judge is dismissed
in case of incompetence. Article 63 specifies:

“Incompetence shall mean insufficiently

JocTaBJbeH cynuju (wiad 38 u 39).

KonauHo, cyanja win npeaceHuK cyia uMa
NPaBo Jla M3HECe MPUTOBOP HA OJUTYKY
komucuje npea Komucujom Bucokor caBera
CYJCTBa, KaKO je MPOMUCAHO 3aKOHOM O
cynujama. OBa Komucuja he takohe obaButu
pas3TroBOp ca CYJHjOM HIIU MPEICECAHUKOM Cy/Ia
KOjH je OJJHEO IPUTOBOP, 0 ueMy he ce
CaCTaBUTH MoceOaH 3amuCcHUK (wiaH 41).
Moxe ce IOKpeHyTH yIpaBHH CIOp MPOTUB
omtyke Komucuje Bucokor caBera cyncrsa
(unan 42 [IpaBunHuka u 33 3akoHa 0
cyaujama).

Moske ce u3jaBUTH | MPEIOT 3a u3y3ehe
NpeCeTHIKA HITH YWiaHa KOMUCH]E 3a
BPEIHOBAHE MIIU MPEJICEHNKA WM YIaHa
Komrucuje 3a o/uryunBame 0 IPUrOBOPY Ha
MOCTYIAK OLICH-UBAha U BPETHOBAE (WIaH
13).

ExcnepT je muTao 4wiaHoBe KOMHCH]ja O
CBCHTYAJTHUM MHIUICHTHMA TOKOM
BPE/IHOBAaKa, aJIM HUjeIaH WHITUACHT HUje
NPHjaBJbEH, HAPOUUTO O CACTABY OBHUX
KOMHUCH]a.

Wnak, HEKOJIMKO JKaJI0H je TOTHETO TPOTUB
oJIyKa 1Be KomucHje (Buau goie 2.1.4).

1.3. Henocpeana mpuMeHIBHUBOCT MOCTYIIKA
BpETHOBAmA

Tokom MucHje ekcriepTa, Boauia ce aedara y
Be3U ca perpoaktuBHolnhy IIpaBunnuka. buio
je mHUTame J1a JIM je mo3Haro Jia i he ce
[TpaBWIHHMK OIMax MPUMEHUBATH WK he ce
HEroBa MPUMEHa OJIJIOKUTH HAKOH HEeTOBOT
CTyIama Ha CHary Kako Ou CyJuje MorJie Ja ce
y MOTOYHOCTH YIO3HA]y ca KPUTEpHjyMHUMa 3a
BPETHOBAE pajia.

[Tpencenank BCC je munubema aa
[TpaBrHUK Tpeba OAMax MPUMEHUTH H3
pasnora eukacHocTu. Excriept ce cnaxe ca
OBUM MUIIJBEHEM U CMaTpa Jia TO HUje
HUKaKaB MpoOJIeM MPUHITUIN]EITHOCTH, aKo je
JacHO Ja eBairyalidja He MOXe OMTH OCHOB 3a
JTUCITUTIMHCKH TTOCTYTIAK.




successful performance of the judicial function,
1.e. if a judge’s performance is evaluated as
“dissatisfactory®, according to the criteria for
the evaluation of the work of judges”.
Moreover, Article 64 states that “Anyone may
launch an initiative for the dismissal of a
judge”.

The OSCE Kyiv Recommendations considers
that counting cases and reversal rates “should
not be used to the detriment of the individual
judge”, but rather as a tool of judicial
administration (see below page 14).

2. WHAT SHOULD BE AMENDED
2.1.  The evaluation criteria

First of all, the expert has a number of
concerns regarding the criteria adopted.

2.1.1. The evaluation of judges

2.1.1.1. The quality-based evaluation:
Articles 15 and 16 of the Rulebook

According to Article 15 of the Rulebook,
standards for the quality of performance of
judges who conduct first-instance proceeding
shall include:

- Percentage of decision set aside after a
legal remedy has been sought ;

- Time period for rendering decisions in
writing .

The standard of quality of work performance
of judges who conduct second-instance
proceedings is only time period rendering
decisions in writing (Article 16) .

Time period for rendering decisions in writing
The time period for rendering decisions in
writing is being criticized almost unanimously.
First of all, the objection is that the criteria are
not enough precise. The Belgrade Appellate
Court Commission wrote in its report that “It is
unclear how to evaluate the fact that judge has
not written ruling within 60 days, since it is not
prescribed in article 15 and 16 of the
Rulebook. In order to get mark “successfully”,
judge need to write 55%-85% of rulings within
30 days, and remaining decisions within 60
days. Does it mean that the judge who has

Nmak, oBO HUje cy4aj, jep ce y wiany 62
3akoHa 0 cyaMjaMa HaBoaM 1a he ce cyauja
pa3penmTy y ciydajy HecTpydHocTu. Yian 63
nedunume: " Hectpydnum ce cMaTpa
HEJI0BOJHHO YCIEIIHO BPIICHE CYAH]CKE
dbyHKIHje, ako cyauja 100uje oueHy "He
3aJ10BOJbaBa", CXOIHO KPUTEPHUjyMUMa U
MepHUIIMa 3a BpEeIHOBamkE pajaa cyauja .
[lIrapume, wian 64 HaBoau na "MHUIUjaTUBY
3a pa3pelemhe CyInje MOXKe MOTHETH CBAKO
e,

[Tpema OEBC Ilpenopykama u3 Kujea cmatpa
ce 1a mpedpojaBame MpeIMeTa U MPOLeHTH
YKUHYTHX OJUIyKa "He TpeDa Ja ce KopucTe Ha
mrery cyauje", Beh kao cpeacTno 3a
mo00JbIIIAKE paia CYJACKE yIpase (BUIAH J10Je
cTpanu 14).

2. IITA TPEBA UBMEHUTU

2.1. Kpurepujymu 3a BpeAHOBaHE

[Tpe cBera, ekcriepT UMa HEKOJIMKO IpodieMa
y BE3U ca KPUTEPHUjyMUMA KOJU CE MPEJIaxy.
2.1.1. BpenHnoBame cyauja

2.1.1.1. KBanuTeT ce 3aCHHBA Ha! YWIAHOBUMA
15 u 16 IlpaBunnuka

[Tpema unany 15. IlpaBuinHuKa, KpUTEPH)yMH
3a KBaJIUTET pajia Cy/idja KOju TOCTYyNajy y
IIPBOM CTeIeHy 00yXBaTajy:

- [IpouieHaT yKMHYTUX OAJTyKa O IPABHOM
JIEKY;

- Bpeme uzpane omiyka.

Cranmap/ KBaJIUTeTa paJHOT YUYUHKA CYIHja
KOjH pajie y ApPYroM CTEIEeHy, je caMo BpeMe
u3paje oanyka (unan 16).

Mepuiio Bpeme 3a u3paay oajiyka je
KPUTHUKOBAHO FOTOBO J€THOTJIACHO.

I1pe cBera, mpUroBop je Aa KPUTEPHjyM HHUjE
JI0BOJbHO Mpenu3an. Komucuja Anenaiuonor
cyna y beorpany Hamucana je y ceom
u3BemTajy: "HejacHo je Kako MpoIeHUTH
YUILEHUILY J1a CYAMja HUje Ypaaro MHCMEHU
OTIpaBak o/TyKe y poky oxa 60 maHa, jep To
HUje npomnucano y wiany 15 u 16 [IpaBunHuka.
Jla 6u nobwim o3HaKy "ycnemnrHo", cyauja




some decisions written after 60 days deadline
cannot get mark “successfully”, no matter how
many of those decisions there are. During
evaluation, Commission has come to
conclusion that the fact that judge has some of
the decisions written after 60 days deadline
means he cannot get mark “successfully”. We
think that is important that the Rulebook
clearly defines how to evaluate decisions that
have been written after deadline”.

The Appellate Misdemeanor Court
Commission wrote: “During evaluation
process, it is established that some of the
judges in first instance have written decisions
after 60 days deadline, so Commission does
not know how to evaluate these cases,
considering such case is not stipulate in the
Rulebook™.

A second kind of objections is that this
criterion of time period for rendering decisions
in writing should be more accurate. The
Belgrade Appellate Court considers that “It is
important that the Rulebook contains criteria
that would stipulate ratio between evaluation
results of individual judge and evaluation
results of the department he works in”.

Finally, this criterion is considered as unfair.
The Negotin Higher Court Commission
considers that “Time needed to write decisions
is not applicable as criteria for quality,
considering that it reflects overall evaluation of
judges’ work, and it is unfair that the slightest
percentage of cases exceeding that deadline
should result with mark “unsatisfactory”.
Commission feels that there should be certain
flexibility concerning decisions written after
deadline”.

Percentage of decision set aside after a legal
remedy has been sought

The Belgrade Appellate Court Commission
wrote in its report that “Clause 1 of article 15
is incomprehensible because it stipulates that
percentage of revoked ruling is measured by
ratio between revoked rulings ad the total
number of rulings in reporting period. It is not

Tpeba na Hanuie 55%-85% onmyka y poky ox
30 maHa, a mpeocraine oJyIyKe y poky oj 60
nana. Jla i To 3HaUM /12 CyAMja KOju UMa HeKe
oJnyke HamucaHe nocie 60 qaHa poka He
MO3Ke J1a ce o1leHH ca "ycrnenrHo", 6e3 o03upa
Ha Opoj TUX oTyKa. TOKOM eBaiyaruje,
Komucwuja je mommna 10 3akJbydka Jia
YUHCHUIIA J]a CY/IMja UMa HEKe OJITTyKe
u3pabhene nocine 60 qaHa 3HaYM Ja HE MOXKE
nobutH oneny "ycnemnrHo". Mucnumo na je
Ba)XHO J1a [IpaBMIIHUK jacHO e(UHUILE KAKO
MIPOLIEHUTH OJUIYKE KOje Cy HalKcaHe mocie
poka ".

Kommcuja [IpexpiajHor anenanuoHor cyaa y
CBOM HM3BelITa]y je Hanucaia: "TokoM mporeca
BPE/IHOBama, YTBPHEHO je J1a Cy HEKH O
CyaMja y MPBOCTENEHOM MOCTYIKY U3paJniIn
OJNTYKE HAaKOH UCTeKa poka of 60 gaHa, Tako
na Komucuja He 3Ha Kako /1a OLIEHU OBe
npeaMete, ¢ 003MpoM TakaB Cliydaj HUje
nponucal y [IpaBunnuky "

Hpyra BpcTa npumendu je 1a KpuTepujym
BpeMe U3pajie oIyKa Mopa Jla ce MpeLu3upa.
Anenanuonu cyn y beorpany cmarpa na je
"BaxHo je na [IpaBuiiHUK caapKu
KpUTEpUjyMe KOjU OU MpOomucaIi 0JHOC
BpEIHOBAA PE3yJITaTa MOjeIMHUX CYAUja U
eBajyalluje pe3yaraTa oJieJbebha Y KOMe Cyanja
panu".

KonauHo, 0Baj KpuTepHjyM ce cMaTpa
HenpasenHuM. Komucuja Bumer cyna y
Herotuny cmatpa na "Bpeme uspane ouryka
HE TpeJCTaBba KPUTEPHJYM 3a KBAJIUTET, C
003MpOM J1a 0JjpaxkaBa yKyITHY OILIEHY pajia
Cynuja, T€ j€ HeMPaBEeIHO J1a U HajMambHu
IPOIIEHAT Clly4yajeBa y KOjuMa je Taj pok
MPEKOPAYEH pe3yJITHUpPA OLIEHOM " He
3ajoBosbaBa ". Komucuja cmarpa na tpeba na
MIOCTOjU U3BeCHA (IIEKCUOUITHOCT y NOTJIeay
KpUTEpHjyMa BpeMe U3pajie oJulyKa 1mocie
poKa.




clear what “number of rulings” means, i.e. does
it refer to sum of all decisions on the merits as
well as cases solved otherwise, according to
paragraph 2 of article 15 of the Rulebook,
which is the way the Commission understood
this regulation, or does it have some other
meaning. Perplexity is caused by the use of
word “decision”, but a case solved otherwise
can be solved without making formal decision,
for instance when a case is transferred to
another judge, or another department, in case
of functional lack of jurisdiction, or joined
proceedings, etc.”

The Appellate Misdemeanor Court
Commission’s report underlined that the
percentage of quashed decisions also depends
on the number of judgments which are
challenged: “judges in first instance
misdemeanor courts make couple of hundred
of decisions yearly. If the number of cases in
which defendant appealed against decision is
small, and in second instance a big percentage
of those decisions is revoked, then the judge
would earn the mark “extremely successful”.
Here again, the criterion is considered to be
both unclear and unfair. Moreover, many
decisions were made by panels of judges.
Judges might have been outvoted when
deciding in the panel. Consequently theses
judges might receive a negative evaluation on
account of decisions they did not support. The
way partially quashed judgments are taken into
account is also problematic.

This percentage of decision set aside criterion
is difficult to reconcile with the European
standards. The Venice Commission highlighted
the fact that the first instance court decision
quashed by the court of appeal could well be
supported by a supreme court or the European
Court of Human Rights. As the OSCE
underlined it, in terms of reversal rates, there
are situations which are not attributable to the
judge. Furthermore, when analyzing statistics
for settlement rates and duration of trials, data

[Tponenar outyka Koje Cy YKMHYTE 1O
MIPaBHOM JICKY

Komucuja Anenanmonor cyaa y beorpany
HaIycala je y CBOM M3BelTajy 1a je "tauka 1.
ynana 15. Hepa3ymibHBa jep npensuba na ce
NPOICHAT YKUHYTUX OJITyKa MEPU OJTHOCOM
VKUHYTHX OJUTYKa y OJHOCY Ha yKYIaH 0poj
JIOHETHX OJUTYKa Y H3BEIITajHOM TIEPHOLY.
Huje jacHo mira "Opoj omanmyka' 3Hauu, Tj. 1a Jid
CE TO OJIHOCH Ha 30Up CBUX OJJIyKa y
MEpPUTYMY, Ka0 U CIIy4ajeBHU PEIICHU Ha APYTH
Ha4yWH, KaKo je rmpemMa cTaBy 2 wiana 15
[TpaBuiHMKa, ITO je HAYMH HA KOjH je
Komucuja u pazymena oBy oapealy, win uma
HEKO JIPYro 3Ha4YCHE.

Henoymuna je npoy3pokoBaHa yrnotpeooM
peun "omnyke", aly nMpeaMeT pelieH Ha APYTH
HAYMH MOXeE JIa ce peru 0e3 uzpaje hopmaiiHe
OJUTYKE, Ha IpUMeEp Kaja ce IMpeaMeT
npociehyje npyrom cyauju, Wi Apyrom
0JIeJbeIY, Y Cly4ajy GyHKIIMOHAITHE
HEHa/IJIC)KHOCTH, UITH 300T cliajama
MocTymaka, uta "

Y Uzsemrajy Komucuje IIpekpiiajuoj
aTeNaoHOr Cy/la je HCTAaKHYTO Jia MPOIeHAaT
YKHHYTHX OJUTYKa 3aBUCH U 0] Opoja mpecyia
KOj€ ce OCTiopaBajy: "cynuje y IpBOM CTETIEHY
y HOpPEeKpIIajHUM cyioBuUMa uspalyjy
HEKOJIMKO CTOTHHA OJITyKa TOAMIIE. AKO je
Opoj citydajeBa y KOjUMa TYXKEHHU U3jaBJbyje
XKaOy Maji, a y IPyrOM CTETIEHY j& BeJIMKU
IPOIIEHAT YKUHYTUX OJIyKa, OHJa O cynuja
00HO OIIeHY "U3Yy3eTHO ycmeman".

Oriet, KpUTEPHUJYM CE€ CMaTpa HEJaCHUM H
HenpaBeaHuM. llITaBuie, MHOTe OJTyKe
JIoHeTe cy y pany Beha. Cynuje cy Mmoxia
nperyiacane npu outyunBamy y Behy. CxoaHo
TOME Cy/ilj€ MOTY I0OMTH HETaTUBHY OLIEHY
300T OfTyKe KOjy HU CaMU HUCY TOAPIKAIIH.
JlenmuMu9YHO YKUHYTE TIpecyie ce Takohe
y3UMajy y 003up, IITO je Takohe
po0JIeMaTHYHO.

OBaj mpolieHaT yKUHYTUX OJUTyKa TEIIKO Je
MIOMHUPUTH Ca €BPOIICKUM CTaHIapIuMa.
Benenujancka KomMucHja je Harjiacuia




should be analyzed in light of the complexity
of cases or caseloads of judges. The CCJE also
stated that it “continues to consider it
problematic to base evaluation results on the
number or percentage of decisions reversed on
appeal , unless the number and manner of the
reversals demonstrates clearly that the judge
lacks the necessary knowledge of law and
procedure”.

2.1.1.2. The quantity-based evaluation:
Articles 17 to 18 of the Rulebook

Avrticle 17 of the Rulebook states that “The
quantity (efficiency) of judicial performance
shall be evaluated based on the number of
cases disposed by a judge over a period of one
month in relation to the number of cases he
should dispose — or the monthly caseload
quota.

The monthly caseload quota referred to
in paragraph 1 hereof shall pertain to the cases
adjudicated on the merits, whereas three cases
disposed of in another manner shall be
regarded as one case adjudicated on the merits.

If a judge is unable to achieve the
monthly caseload quota due to an insufficient
number of pending cases, the Commission
shall take into account the total number of
resolved cases against the total number of
pending cases.

If a judge has handled cases of different types,
the quantity of his performance shall be
established by adding together percentages for
each case type and comparing it against the
monthly caseload quota for that matter,
provided that Commissions shall consider all
the types of disposed cases specified by the
Rules of Court Procedure but not mentioned
herein”.

This criterion has been less controversial. Most
of the judges heard by the experts considered it
as acceptable. Nevertheless, most of them

YHEHCHUILY J1a TIOCTOjU MOTyhHOCT 1a
MPBOCTETIEHA OTyKa KOjy j€ TIOHUIITHO
amenanoHu ¢y Oyze moapKaHa o1 CTpaHe
BPXOBHOT cyja uin EBporickor cyzaa 3a
Jpyncka npasa. Kao mro je OEBC ucrakao, y
cMHUCITy yKuaajyhe cTorie, ocToje CUuTyaluje
KOje ce He MOoTy npumnucatu cyauju. Ocum
TOTa, KaJia ce aHaJIM3UPajy CTATHCTUKA y
ClIy4ajeBHMa IMOpaBHAMmA U Tpajama cyhema,
nojaTke Tpeda aHaIM3UPATH Y CBETIIY
CJIOKEHOCTH TIpeMeTa Wi Opoja mpeaMera
kojuM je cyauja 3aayxkeH. CCJE je Takohe
HaBeo Ja "U Jajbe cMaTpa Ja je
poOJIEMAaTUYHO JIa CE eBaJIyallija 3aCHUBA Ha
Opojy WM MPOLEHTY OTYKa YKUHYTHX IO
’Kaylu, OCUM aKo Opoj U HauWH 300T yera je
OJITyKa YKUHYTA HE TIOKa3yjy jacHO Jia Cyauja
HeMa MOTPeOHO 3HAKE O TPaBy U MOCTYIKY".
2.1.1.2. KBantuT BpeanoBama: Y. 17 1o 18
[IpaBunauka

Unan 17. [IpaBunnuka HaBoau na "KBanturer
(yunHak) pajia cynadja ce BpellHyje Ha OCHOBY
Opoja mpeaMeTa Koju Cy/uja 3aBpIIH y TOKY
Mecella y oJJHocy Ha Opoj koju 6u Tpebaino aa
3aBpILIK - MECEUHY HOPMY.

Meceuyna Hopma U3 cTaBa 1. OBOT WiaHa
Ce OJJHOCH Ha MEPUTOPHO peIIeHe TpeMeTe, a
IOpeIMETH pelIeHH Ha JPYTd HauuH, pauyHajy
Ce TpW TakBa IMpeaMeTa Kao jelaH MEPUTOPHO
peleH.

VKONIHMKO cynvja HE MOXeE Ja 3aBpIIH
MECeuyHy HOpMy 300T HEIOBOJBHOI Opoja
MpeMeTa y pajay KOMUCH]a 1IEHH Opoj YKYITHO
peLIeHUX TpeAMeTa Yy OJHOCY Ha yKymHaH Opoj
npeaMeTa y pamy.

VKonuko je cyidja TOCTymnao Yy
npeMeTHMa pa3IMYuTe BPCTE KBAHTUTET pajia
ce yTBphyje 30MpoM OCTBapeHOr IMpOIEHTa 3a
CBAaKy BPCTy NpEIMETa y OAHOCY Ha MECEUHY




underlined that the list referred to in Article 18
is not complete. Some activities are not taken
into account, such as enforcement of sanctions
, pre-trial activity, decisions on the recognition
of foreign courts, etc.

Even though the calculation of the 30 day
period may raise problems , most of the
interviewed judges considered that 30 day are
enough to finalize a judgement.

Nevertheless, several commissions underlined
that the working conditions should be taken
into account. Some judges do not have the
benefit of a judicial assistant. As the CCJE
pointed out, “It would be particularly unjust
that an individual judge be evaluated
negatively because of problems caused by poor
working conditions that he or she cannot
influence, such as for example delays caused
by massive backlogs, or because of lack of
judicial personnel or an inadequate
administrative system” .

There is a risk of producing adverse effects.
The incentive could be to give priority to
simpler cases as to meet the quota. More
generally, as the Venice Commission
underlined, if a system is over-reliant on such
statistics, this may tempt judges to “disregard
what would normally be seen as necessary
under the law and his or her interpretation of
it”.

2.1.2. The evaluation of court presidents
There were few remarks on the evaluation of
courts presidents. The presidents are evaluated
as judges on one hand and as responsible of the
administration of the court on another hand.
As a judge they benefit from a caseload quota
reduction. The evaluation of presidents, as
administrators, is to a large extent based on the
report drafted by higher courts. Some of these
reports are not accurate to be used as a basis
for evaluation.

Nevertheless, the commission for the
performance evaluation of judges and court
presidents for the Higher court in Belgrade

HOpPMY y TUM MaTepujama, ¢ THM Ja KOMHCH]je
IICHE CBE BPCTE PEIICHHUX MPEeIMETa KOjU HHUCY
oOyxBaheHu OBHUM MIPABUITHUKOM, a
npensulenn cy CyICKHM HOCIOBHHKOM.

OBaj KpUTEPHjyM je OO Mamke KOHTPOBEP3aH.
Behuna cyamja ca kojuma je ekcrepr
pasroBapajia cMaTpa Ja je 0Baj KpUTEPHjyM
npuxBaribuB. Mnak, BehnHa HUX je Hariacuia
Ja rcta u3 wiaHa 18. Huje komrmuietHa. Heke
AKTUBHOCTH C€ HE Y3UMajy y 003Up, Kao IITO
Cy U3BpILICHE CaHKIIN]a, aKTUBHOCTH TIpe
cyhema, oaryka o Ipu3HaBamy CTPAHUX
CyIOBa, UT/I.

Nako pox ox 30 nana Mmoxe u3a3BaTu
npobiieme, BehrHa aHKETUPaHUX CyIHja
cMmatpa na je 30 maHa JOBOJBHO J1a ce U3paau
OJUTyKa.

Wnak, HEKOJIMKO KOMHUCH]ja je UCTAKIIO J1a Ou
Tpebasio y 003up y3€TH U YCIIOBE pajia.
[Tojenune cyauje HEMa]jy CBOT CYIIH]jCKOT
nomohnuka. Kao mrro je CCJE ucrakao, "buio
Ou moceOHO HETpaBeaHO Ja ce Cyauja Kao
T0jeIMHAIl HETaTUBHO OIehYje 300T mpodiiema
Y3POKOBaHHMX JIOIIMM YCIIOBHMA paja, a 1a OH
WA OHA Ha TO HE MOXKE Ja yTUde, Kao MITO Cy
Ha NPUMEp KallllbeHha N3a3BaHa BEIMKUM
OpojeM 3aocTaiux mpeaMeTa, Wi 300r
HE/I0CTaTKa CyACKOI 0cO0Jba WK
HEaJIeKBaTHUM aJIMHHHACTPATUBHIM
cuctemMoM".

[TocToju omacHOCT O] MPOY3POKOBAKHA
mreTHUX eekara. Moryhe je na npuopurer
MMa pellaBambe JeIHOCTaBHUJUX ITpeIMeTa J1a
Ou ce 3a/10BOJbMIIa HOPMA. Y LIMPEM CMUCIY,
Kao 1To je BeHennjancka koMucuja ucTakia,
YKOJIMKO C€ CUCTEM IPEBHILE OC/Iarka Ha
CTaTUCTHKY, TO MOXKE JOBECTH Y HCKYIICHE
cyauje na "3aHeMape OHO 110 OM HOPMaJTHO
Tpebaso 1a BUJIE HITH ypaJie y CKIIaay ca
3aKOHOM M H€TOBUM TyMauemheM' .

2.1.2. BpenHoBame MpeaceITHuKa CyI0Ba
buio je HeKOJIMKO HallOMEHa O BPETHOBABY
npeacenHuka cynosa. [Ipencemnurm ce
BpEIHY]Y Y paay u Kao cyjauje, ca jeaHe
CTpaHe, ¥ Kao OJITOBOPHHU 3a YIIPaBJbarbe




Commission concluded that during 2011, 2012
and 2013, in Higher court in Belgrade two
judges had been acting as presidents of the
court, and court president was appointed in
2014. Furthermore, not one of acting
presidents had three years in office in
continuity.

Also, Commission determined that reports on
court administration for 2011 and 2013 do not
include number or percentage of corrected or
uncorrected irregularities in the court
administration determined by the president of
second instance court, which data is necessary
for application of Articles 29, 30 and 31 of
Rulebook. Only report for 2012 contains
required data.

2.1.3. Questionable results

Commissions submitted 129 decisions to the
High Judicial Council regarding the
performance evaluation of judges. Over these
129 decisions:

- 92 judges received “very successfully”
mark;

- 4 judges received “successfully” mark;
- 33 judges received “unsatisfactory”
mark.

Commissions submitted 12 decisions regarding
performance evaluation of court presidents to
the High Judicial Council, and all 12 received
“very successfully performs as court president”
mark.

Some of these results seem questionable.
Moreover, some commissions have not been
able to evaluate certain judges.

2.1.3.1. The particular case of the
evaluation of work performance of judges
working at the Special Division for Organized
Crimes and the War Crimes Division of the
High Court in Belgrade.

The above mentioned risks about the quality
based evaluation materialized in the particular
case of the evaluation of work performance of
judges working at the Special Division for
Organized Crimes and the War Crimes

cynowm, ¢ apyre ctpane. Kao cyauje muma ce
yMmamyje HopMa. BpenHoBame npejce1HuKa,
Ka0 PYKOBOJIMOIIA, j€ Y BEIIUKO] MEPH
3aCHOBAHO Ha U3BEIITajuMa KOje Cy YpaJIuiu
BUIIH CyZ0BH. Heku o011 TUX M3BEIITaja HUCY
JIOBOJbHO MPELU3HHU J]a OU ce KOPUCTHIIU Kao
OCHOBA 32 OLICHY.

Wnak, Komucuja 3a oieny pajaa cyauja u
MpeJICeIHIKA CyA0Ba u3 Bumer cyna y
beorpany 3akspyunna je aa je Tokom 2011,
2012. 1 2013., y Bumem cyny y beorpany
JIBOJUIIA Cy/IHja TIOCTYIAJI0 Kao
B.(h.mipeiceHNKA Cy/a, a PEJICSAHNK Cya je
nMeHoBaH 2014. OcuM Tora, HUKO O]
MPEJICeAHNKA HIje MMa0 UMA0 TPU TOJUHE Y
KOHTHHYUTETY.

Taxohe, Komucuja je ycranoBmia ga
M3BEILTAjU O CYJCKOj aIMUHUCTPALIUjH 32
2011. u 2013. roguHy HE YKIbY1Y]y Opoj WiH
HPOLIEHAT OTKJIOHEHUX M HEOTKIOHEHUX
HETPABUWIIHOCTHU y Pajy CYACKE yIpaBe
yTIBphEHUX 01 CTpaHe MpeceTHIUKa
JPYTrOCTENEeHOT Cy/a, KOj! MOAalu Cy
HEONXOJHU 3a puMeHy uinaHoBa 29, 30 u 31
[TpaBuinamka. Camo n3Bemraju u3 2012.
rOIMHE CaJip>Ke TaKBe MOJAaTKe.

2.1.3. HeusBecHu pe3yaTatu

Komucuje cy nocrasuie 129 oanyka Bucokom
CaBeTy CY/ICTBA O BPETHOBAKY pajia CyIuja.
Opn oBux 129 onnyka:

- 92 cyawmja je 100usI0 oreHy "H3y3eTHO
ycnemHo" ;

- 4 cynuje cy noOure oleHy "ycremHo";

- 33 cynuje cy nobure oreHy "He
3a10BoJpaBa’.

Komucuje cy nocrasuie 12 onnyka o
BpPEIHOBamWY paja MpeaceJHuKa cyna Bucokom
CaBeTY CYJICTBA, a CBUX |2 NPUMIBEHHX Cy
OIleHAa "M3y3€THO yCIenrHo 00aBiba PyHKIIN]Y
npeaceHuKa cyaa'.

Hexu on oBuX pesynraTa u3rieaa a cy moj
3HaKOM TuTama. [lltaBuiie, Heke KOMHUCH]e
HUCY OWJIM y CTamYy Jla oleHe oapehene
cynawje.




Division of the High Court in Belgrade. The
issue of the complexity of cases is raised in
Article 26 of the Rulebook, which states:
“Judges working at the Special Division for
Organized Crime and at the War Crimes
Division of the High Court in Belgrade shall be
evaluated according to the criterion of quality.
The standards used for evaluating the quality
of work performance of judges working at the
Special Division for Organized Crime and at
the War Crimes Division of the High Court in
Belgrade shall include the conducting of
proceedings in a timely fashion and the time
period for rendering decisions in writing.

The work performance of judges referred to in
paragraph 1 hereof shall be evaluated in such a
manner that a Commission shall ascertain for
each judge if they have met the defined
standards.

In the process of evaluating the performance of
judges referred to in paragraph 1 hereof, the
Commission shall take into consideration the
number and complexity of cases”.

The authors of the Rulebook seem to have been
aware of the fact that quantity based criteria
cannot be accurate in these special situations.
The expert is tempted to add that, in fact, they
are not accurate for most situations as far as
judges are concerned.

This is exemplified by the fact that when it
comes to determining marks for judge in
Special Department of Higher court in
Belgrade for organized crime, and judge in
Special Department of Higher court in
Belgrade for war crimes, according to Article
26 of the Rulebook, the Commission of the
Appellate Court in Belgrade concluded that
this Article does not specify what “conducting
in a timely manner” means. Also, the
Commission mentioned that “it is unclear if
deadline for writing decisions, as prescribed by
Law on criminal proceedings, be taken into
account; whether number and complexity of
cases should be taken into consideration,
especially if we know that these Departments

2.1.3.1. Tloce6an ciy4aj BpenHOBamba paja
cynuja koju pane y [loceOHOM onesbemy 3a
opranu3oBaHH KpuMuHaI U Oniesbemy 3a paTHEe
3nounHe Bumer cyna y beorpany.

HagBenene pu3uiy o BpeAHOBabY KBAIUTETA
MaTepHjaan3yjy ce Yy KOHKPETHOM CIIy4ajy v y
OJIHOCY Ha OLIEHY pajia Cy/rja KOoju paje y
[ToceGHOM OfieIbEY 32 OPraHU30BAHU
kpuMmuHaI U OJieJbeby 3a paTHE 3JI0UUHE
Bumier cyna y beorpany. [lutame crnoxeHocTn
IpeMeTa je MOCTAaBJbEHO Y wiany 26.
[IpaBuiiHUKa, KOJU Kaxe:

"Cymuje ITocebHOT oiesbemba 3a
opranu3oBaHu kpuMuHai u Ofesbema 3a paTHe
snounHe Bumer cyna y beorpany Bpennyjy ce
HAa OCHOBY KpUTEpHjyMa KBaJIUTET.

Mepwuuita 3a BpeJHOBambE€ KBAUIUTETA Paja
cynuja [loceGHor onie/pema 3a OpraHu30BaHU
kpuMuHai U Ozesbema 3a paTHE 3JI0UHMHE
Bumer cyna y beorpany cy 6iaroBpeMeHoCT
MOCTYIamka U BpeMe U3pajie OaIyKa.

Pan cyauja u3 crapa 1. oBoOr unaHa BpeqHyje ce
TaKO IITO KOMHCH]ja 32 CBAKOT CYIH]y
M0jeIMHAaYHO yYTBphyje a JH je UCITYHUO
IpomKcaHa Mepuiia

[TpunukoM BpenHOBama paja Cyauja U3 craBa

1. oBor unana, komucuja he yzetu y o03up
Opoj U CIOXKEHOCT IMpeMeETa.

Aytopu [IpaBunHuKa Cy u3riena Ouiu CBECHH
YUHEHUIIE J1a CE Y OBUM MTOCEOHUM
ClIy4ajeBUMa HE MOKe TPUMEHHUTU KPUTEPU]YM
KBaHTHUTETa. EKCHiepT je y ucKylIewy 1a aoaa
Ha OBOM MECTY /1a, y CTBapH, OHU HHUCY TaYHU
3a BehuHy cuTyanuja Kaja je ped o cyaujama
KOje ce BpeaHyjy.

To je u TOTBphEeHO U YMHEHUIIOM /1A KaJia je Yy
MUTamky yTBphHUBame OlleHa 32 CYAH]Y Y
[TocebroM onemerwy Bumer cyna y beorpany
3a OpraHU30BaHU KPUMUHAI U CYJU]Y Y
[TocebroMm onemewy Bumer cyna y beorpany
3a paTHe 3JI0YMHE, Y CKJIa1y ca YiaHoM 26.
ITpaBunnuka, Komucuja AnenanuoHor cyaa y




are formed precisely because of specificity of
cases, and that the number of cases in these
Departments is relatively small, and generally,
cases are complex”.

2.1.3.2.
Belgrade
Members of the commission for the
performance evaluation of judges and court
presidents, for the Higher court in Belgrade
evaluated 10 judges as well as court president.
8 judges received “unsatisfactory” mark.
President of the Higher court in Belgrade was
not assessed.

As well, two judges, from Special Department
of Higher court in Belgrade for organized
crime and for war crimes were not assessed
(see 2.1.3 above).

Members of the Commissions explained that in
Belgrade the workload is especially heavy and
that the criteria were not accurate.

2.1.4. Excessively severe criteria

Article 22: ““ In respect of the criterion of
performance quality, judges who conduct first-
instance proceedings shall be evaluated based
on the standards referred to in Article 15 herein
in such a manner that for each standard they
shall be given an individual grade of
“outstandingly successful”, “successful”, or
“unsatisfactory”.

The quality of work performance of
judges who have been graded as
“outstandingly successful” in respect of both
standards or “outstandingly successful” in
respect of one standard and “successful” in
respect of the other shall be assessed as
“outstandingly successful”.

The quality of work performance of
judges who have been graded as “successful”
in respect of both standards shall be assessed
as “successful”.

The quality of work performance of
judges who have been graded as
“unsatisfactory” in respect of either standard
shall be assessed as “unsatisfactory”.

The case of the courts of

Article 23: “In respect of the criterion of

beorpany je 3akjpyumiia 1a oBaj 4iaH HE
npenu3upa 1ita 3Hauu "0JIaroBpeMeHo Boheme
nocrynka ". Takohe, Komucuja je momenyia
Ja "HHje jacHO J1a JIK j€ POK 3a M3paay OJTyKa,
Kao IITO je MPOMUCAHO 3aKOHOM O KPUBUYHOM
MOCTYIIKY, Tpeba y3eTn y 003up; aa u Tpebda
y3€TH OpOj U CII0KEHOCT IpeaAMeTa y 003up,
HApOYMUTO aKo ce 3Ha Ja cy oBa Onesbema
dbopMupa ynpaBo 300T CIEHUPUIHOCTH
ciy4ajeBa, a Ja je Opoj cirydajeBa y OBUM
0J1eJbeEHUMa PEIaTUBHO MM, M TEHEPAITHO,
CJIy4ajeBH CY CIIOXKEHH ".

2.1.3.2. Cnyuaj cynoBa y beorpany

Unanosu komucuje Bumer cyna y beorpany 3a
OIICHY pajia CyAuja U MpeceHIKa Cy10Ba,
orneHmw cy 10 cyauja, Kao U peICeTHAKA
cyna. 8 cyauja je 1oouso oneHy "He
3aJ10BoJbaBa".

[Tpencennuk Bumer cyna y beorpany nuje
01O BpeIHOBAH.

Taxohe, nBojunia cyauja [loceOHOT OfeBeHA
Bumter cyna y beorpany 3a opranuzoBanu
KPUMHHAI U 32 paTHE 3JI0YMHE HUCY OICHhCHA
(Buam 2.1.3 rope).

UnanoBu Komucwuje cy o6jacHumnu aa je y
beorpany o6um nocna noceOHO BETUKH U Ja
KpUTEPU]YMH HUCY OUIIN TayHHU.

2.1.4. [IperepaHo TEMIKH KPUTEPHjyMHU

Unan 22: "BpennoBame KpuTepujyma
KBaJIUTETA pajia Cyauja KOju MOCTyNajy y
IIPBOM CTENEHY 3a MEpWJIa U3 4iaHa 15. oBor
NpaBUIHMKA C€ BPIIM Ha Ta] HAUMH ILITO Ce
CBaKO MEpUJIO BPE/IHYj€ M0jeIMHAYHOM
OIIEHOM ,,W3Yy3€THO YCHEIIHO ", ,,yCIIEeIHO
W ,,HE 33JI0BOJHaBa‘".

KBanurer paga cyauje kome je 3a o0a
Mepuia yTBpheHa oreHa ,,i3y3eTHO yCIIeIIHO
WIIY 32 jeTHO MEPUJIO ,,U3y3€THO YCIEIHO”, a
3a Ipyro MEpUJIO ,,yCrenrHo o6uhe onemeH
M0jeIMHaYHOM OIIEHOM ,,M3Y3€THO YCIEIIHO .

Ksanuter panga cyauje kome je 3a o0a
Mepuiia yTBpheHa omeHa ,,ycrenso”, 6uhe
OIICHH-EH TI0jeTMHAYHOM OIICHOM ,,yCTICIITHO .

KBanurer paga cyauje Kome 3a jeJHO
Mepuiio Oynie yrBpheHna orieHa ,,He




performance quality, judges who conduct
second-instance proceedings shall be evaluated
based on the standards referred to in Article 16
herein in such a manner that they shall be
graded as “outstandingly successful”,
“successful”, or “unsatisfactory” in respect of
the standard “time period for rendering
decisions in writing”.

The quality of work performance of
judges who have been graded as
“outstandingly successful” in respect of the
standard “time period for rendering decisions
in writing” shall be assessed as “outstandingly
successful”.

The quality of work performance of
judges who have been graded as “successful”
in respect of the standard “time period for
rendering decisions in writing” shall be
assessed as “successful”.

The quality of work performance of
judges who have been graded as
“unsatisfactory” for the standard “time period
for rendering decisions in writing” shall be
assessed as “unsatisfactory”.

Article 24:”The quantity of judges’ work
performance shall be evaluated in such a
manner that the quantity of judicial
performance referred to in Art. 20 or 21 herein
shall be graded as “outstandingly successful”,
“successful”, or “unsatisfactory”.

If a judge has been graded as
“outstandingly successful” according to the
standard referred to in Art. 20 or 21 herein, the
quantity of his work performance shall be
assessed as “outstandingly successful”.

If a judge has been graded as
“successful” according to the standard referred
to in Art. 20 or 21 herein, the quantity of his
work performance shall be assessed as
“successful”.

If a judge has been graded as
“unsatisfactory” according to the standard
referred to in Art. 20 or 21 herein, the quantity
of his work performance shall be assessed as
“unsatisfactory”.

3a710BOJbaBa’’, Ouhe oLemeH 1M0jeIMHAYHOM
OIICHOM ,,HE 3aJ0BOJhaBa.”

Unan 23: " BpennoBame KpUTEpHjyMa
KBaJIMTATa paja Cyauja KOju MoCTynajy y
JIpYIrOM CTEINEHY 3a Mepuia U3 4jaHa 16. oBor
NPaBUJIHHUKA C€ BPIIM HA Ta] HAYWH IITO CE
MEpUIIO BpeMe U3pajie OJUTYKEe BpEIHYje
M0jeTMHAYHOM OIIEHOM ,,M3y3€THO YCIICIIHO",
,,YCIICIITHO* UJIU ,,HE 33]]0BOJbaBa‘™.

KBanuter panga cyauje kome je 3a
MEpUIIO BpeMe U3pajie oJuTyKe yTBpheHa omnena
,,A3y3€THO ycremHo” Ouhe onemeH
M0jeIMHAYHOM OIICHOM ,,M3Y3€THO YCIICIIIHO .

KBanureT paga cynuje kome je 3a
MEpUIIO BpeMe U3pajie OJUTyKe yTBpheHa omneHa
,,YCIeIHO” Ouhe oIemheH MojeJUHAYHOM
OIICHOM ,,yCIIEIITHO”.

KBanureT paga cynuje kome je 3a
MEpUIIO BpeMe U3pajie OJuTyKe yTBpheHa omneHa
,,HE 33JI0BOJbaBa” Ouhe OIeHmhEeH M0jeIMHAYHOM

s

OIIEHOM ,,HE 3a/10BOJbaBa.”™".

Unan 24: " BpenHOBam€ KBaHTUTETA paja
Cy/lij€ C€ BPIIY Ha Taj HAYMH IITO CE MEPHIIO
3a BpeJHOBam-€ KBAaHTUTETA pajia CyAuje U3 uil.
20. unm 21. oBoOr IpaBUIITHUKA BPEHY]E
M0j€TMHAYHOM OLIEHOM ,,U3y3€THO YCIIEUIHO,
,,YCIICIIIHO * MJIH ,,HE 33JI0BOJbABA ‘.

KBanTuTeT paga cyauje kome je 3a
Mepuiio u3 wi. 20. wiu 21. oBOr npaBUIIHUKA
yTBpheHa oreHa ,,u3y3eTHO ycrenHo” ouhe
OLICH-CH I10jeIMHAYHOM OILIEHOM ,,U3y3€THO
YCHEIIHO™.

KBanTuTeT pana cynuje kome je 3a
Mepuiio U3 wi. 20. wium 21. oBOr npaBUJIHUKA
yTrBpleHa oneHa ,,ycrnemHo” 6uhe onemeH
M0jeIMHAYHOM OIIEHOM ,,yCIICIITHO .

KBanTuTeT pana cynuje kome je 3a
Mepuito U3 wi. 20. wim 21. oBoOr npaBuIHKMKA
yrBpleHa o1ieHa,, He 3aJj0BoJbaBa” Ouhe




Article 25: “  Judges whose work
performance has been graded as “outstandingly
successful” in respect of both criteria or
“outstandingly successful” in respect of one
criterion and “successful” in respect of the
other shall be evaluated as “outstandingly
successful at discharging their judicial
function”.

Judges whose work performance has
been graded as “successful” in respect of both
criteria shall be evaluated as “successful at
discharging their judicial function”.

The work performance of judges
graded as “unsatisfactory” in respect of either
criterion shall be evaluated as “unsatisfactory”.
This combination of criteria may lead to
excessively severe results. This explains that a
large proportion of judges have been graded as
“unsuccessful” (for instance, all the judges
evaluated by the High Court of Negotin
Commission). Some of them have lodged an
appeal against the decision of the commission
for evaluation.

On the contrary, some members of the
commissions expressed the fact that for certain
cases dealt with by misdemeanor courts, on the
contrary, the criteria are too indulgent.
According to them, some judges deals with
repetitive disputes which are rarely appeal
against. In any case, the result is unfair.

The Belgrade Appellate Court Commission
underlined that “if a judge is extremely
successful in terms of quantity and percentage
of evoked decisions, we think that the fact it
takes him longer to write decisions, should not
result with “unsatisfactory” mark, as it is
prescribed by paragraph 3 of article 25 of the
Rulebook™.

The expert also notes that not all judges are
evaluated. No evaluation of judges of the
Supreme Court of Cassation is foreseen, which
is contrary to the Law on Judges providing that
all judges are subject to evaluation.

The Belgrade Appellate Court Commission
wrote: “It would be more suitable, and in line
with the importance of judge’s position if

OIICH-CH T0jeIMHAYHOM OIICHOM ,,He

som

3a10BOJbaBa.

Uinan 25: " Pax cyauje kome cy 3a o0a
KpUTEpHjyMa yTBpl)eHe MOojeIMHaYHE OLIEHE
,,AI3y3€THO YCIICITHO ’, WJIX 3a je/IaH
KPUTEPHjYM OILIEHA ,,M3y3€THO YCIIEIIHO , a 3a
JIPYTH ,,YCIIEUTHO, BPEIHY]€ CE OIEHOM
,»A3Y3€THO YCIEITHO 00aBJba CyAUjCKY
yHKIH]Y”.

Pan cynamje kome je 3a o0a
KpuTepUjymMa yTBpheHa nojejuHavHa oleHa
,,YCTICIITHO”’ BPEIHYj€ C€ OLIEHOM ,,yCIICIITHO
00aBJba CyujcKyDyHKIU]Y .

Pan cyamje kome je 3a jenan
KpUTEpUjyM YTBpheHa mojequHavHa OlleHa ,,He
3aJI0BOJbaBa” BPEIHYjE CEC OIICHOM ,,HE
3amoBospaBa’.".

OBa KoMOWHAIIM]a KPUTEPHjyMa MOXKE J1a
noBenie 10 030MibHUX pe3ynTara. OBo
o0janImana J1a je BEJIMKH JIe0 Cy/Iija OleHhEH
"He 3a70BoJbaBa" (Ha mpUMeEp, CBE CyHje
oremeHe o1 crpane Bumer cyna y Herotuny).
Hexu on wux cy mogHenu xandy Ha OJUIYKY
KOMHUCH]€ 32 BPEITHOBAE.

C npyre cTpaHe, HEKU YJIaHOBU KOMHCH]ja
M3pa3wiv Cy YNEEHHILY JIa CY 3a I0jeInHE
peaMeTe U3 HaAJeKHOCTH MPEKPIIAjHUX
CyJIOBa, KPUTEPH]jyMHU CYBHIIIC TTOMYCT/HUBH.
[To muMma, Heke cyauje ce 0aBe perneTaTUBHUM
CIIOPOBHMMA, HE KOJ€ C€ PETKO ylaxy kauoe. Y
CBaKOM CIIy4ajy, pe3y/iTar BpeIHOBamA j&
HETpaBe/IaH.

Komucuja Anemanmonor cyna y beorpany
UCTaKJIa je Ja "YKOJIMKO je Cyluja U3y3eTHO
yCIIelllaH y Morjenly KBaHTUTEeTa U MPOLIEHTa
YKHUHYTHX OJUTYKa, YUH-CHULIA 1a My Tpebda
Iy’Ke BpeMEHa 3a MUCamke OJUTyKe He OU
Tpebasio fa 1oBee 10 OlleHe" He 33/10B0JbaBa
", Kao LITO je TO MPOIKCAHO Y CTaBy 3. ujaHa
25. IlpaBunHuka ".

Excrnept Takohe HanoMume Ja ce CBe cyauje




criteria would be more descriptive rather than
strictly proposed through percentages and
norms [...] strict application of this Rulebook
to every judge, disregarding which court they
work in, and conditions they work in, will
result in undeserved reward, or undeserved
condemnations for some judges”.

The problem is also that, as a matter of fact, the
set criteria to be applied to evaluate judges are
quantity based criteria. They all are based on
statistics. There is in a way an illusion to think
that all the activity of a judge is about figures.
The expert fully understands that, in this
special situation of transition, the HJC tries to
establish the most objective possible criteria
and is willing to engage in the evaluation of
judges in a way that it is not arbitrary. Yet, the
criteria that have been adopted do not prevent
the risk of arbitrary, on the contrary. They can
lead to inequity. As the president of the
Association of Serbian Judges pointed out,
Serbian judges work in an uncertain time.
During this period of transition, laws have
been frequently changed as well as the whole
social and economic system. Their task is
therefore particularly complex and this should
be taken into account.

The Opinion N°17 of the Consultative Council
of European Judges (CCJE) states : “The CCJE
cautions against expressing evaluation results
only in terms of points, figures, percentages or
numbers of decisions made. All such methods,
if used without further explanation and
evaluation, can create a false impression of
objectivity and certainty” [...] “The CCJE
considers that evaluations should not be based
solely on quantitative criteria’. According to
the CCEJ “evaluators should consider the
whole breadth of a judge’s work in the context
in which that work is done”.

**k*k

The expert would not recommend starting all

He BpenHyjy. Huje npeasuljeno BpeqHoBama
cyauja BpxoBHOT KacalMoHOT Cy/a, IITO je Y
CYNMPOTHOCTH ca 3aKOHOM O Cy/IdjaMa, TJe je
MPOTIMCAHO Jia C€ CBE CY/Uj€ BPEIHY]Y.
Komucuja Anenanmonor cyaa y beorpany je
Hanucana: "buo Ou nmpukiIagHuje, a y CKIaxy
ca 3Ha4ajeM (pyHKIM]jE Cyanje ako Ou
KPUTEPHjYMH OWJIN BUIIIE OITUCHHU HETO CTPOTO
U3PaXEHHU KPO3 MPOIICHTE U HOpME [...]
CTPUKTHY IpuMeHy oBor [IpaBuiiHuKa y
OJIHOCY Ha CBAKOT CyJIH]y, 3aHeMapyjyhu Koju
j€ Cy/ y KOM pajiii ¥ y yCJIOBHMA Y KOjUMa
pane, mto he pe3yntupati He3acIyKEHUM
Harpajama Wi He3acIy>)KEHUM OCyjaMa 3a
HEeke cyauje”.

[Tpobnem je, y CTBapH y IOCTaBJLEHOM
KpUTEpHjyMy KBaHTUTeTa. CBU OHU CY
3aCHOBaHU Ha cratucTuid. [locToju Ha HeKn
HAYuH WIy3Mja Jia ce CBE aKTUBHOCTH Cy/uje
MOTy U3pa3uTH Kpo3 Opojke. Excnepr y
MOTIIYHOCTH pa3yMe Ja, y 0BOj IOCEOHO]
cutyanuju tpansunmje, BCC mokymasa jga
yCIOCTaBU HajoOjeKTUBHUjU MOTYhu
KPUTEPHjYM H JIa je CIIpEMaH Ja ce YKIbYIH y
BPEIHOBAK-E Cy/IMja HA HAYUH KOjU HHUJE
npou3BoJbaH. Uak, KpUTepujyMu KOjU Cy
YCBOjJ€HH HE CIpedaBajy pU3UK O]
MIPOM3BOJBHOCTH, HANTPOTUB. OHU MOTY
JoBeCTH 10 HejeaHakocTu. Kako je
npenceanuk Jpymrsa cyauja CpOuje ucrakao,
CpIICKE CYAM]j€ pajJe Y HEU3BECHOM BPEMEHY.
Tokom oBOT TIepro/ia TpaH3HIIN]e, 3aKOHH Ce
4eCTO MEHa]y Kao U 11€0 IPYIITBEHHU U
eKOHOMCKH cucTeM. tbuxoB 3amarax je crora
OCeOHO CII0kKEH U TO Tpeba y3eTu y o03up.

Munuseme 6poj 17 KoncynratusHor Beha
espornickux cyauja (CCJE) maBomu: "CCJE
yIo30paBa Jia je MpoTHUB Jia ce
BPETHOBAEBPIIU CAMO Y CMHUCITY
6om0Ba,nudapa, nporeHaTa win 6pojem
NOHEeTHX ojuTyKa. CBH TaKBU METOJIHU, aKO Ce
KOpHCTU 0e3 IaJber 00jallberha, MOTy
CTBOPUTH JIAXHY CIIUKY O 00J€KTUBHOCTU U
curypHoctu "[...]" CCJE cmarpa na
BpETHOBamE HE Tpeba J1a ce 3aCHIBA




over again but softening the defects of the
chosen criteria. To this end, one must focus on
Avrticle 36 of the Rulebook, which stipulates
that:

«“ Prior to awarding grades, the
Commission shall conduct an interview with
the judge or court president, of which a written
record shall be created.

Judge’s activities other than those related to
trials shall be recorded, such as his
participation in teaching and scientific
activities, publication of professional papers
and articles, etc.”

Several members of the commissions said that
the role of the interview is not clear in the
evaluation process. Only one of them made it
very clear that after the interview the
commission decided to modify the grade of the
evaluated judge.

It shall be made clear that the interview of the
judge as well as judge’s activities other than
those related to trials shall be taken into
account for the grade and not only “recorded”.
This would be the only way to take into
account the complexity of the judges’ task and
to mitigate the pernicious effects of quantity
based evaluation.

Quialitative criteria should be added. This will
also be a way to improve the evaluation of
judges working at the Special Division for
Organized Crimes and the War Crimes
Division of the High Court in Belgrade. This
should not create problems if the
Commissions’ decisions are precisely
reasoned.

Above all, the link between the evaluation
process and the disciplinary process must be
broken. The use of performance evaluation as a
tool of discipline sits somewhat uneasily with
international standards. The principles of
security of tenure and of irremovability are
well-established key elements of judicial
independence and must be respected.

To make sure that all the defects revealed
during the pilot phase are corrected the

UCKJbYYHMBO HA KBAHTUTATHBHUM
kputepujymuma '. [Ipema CCJE "eBanryaTopu
Tpeba a pa3MoTpe cBeoOyXBaTHOCT paja
CylHje Y KOHTEKCTY Y KOME ce 00aBJba Taj
nocao".

*k*k

Excniept He 6u npenopyuno na ce kpehe
MCTIOYETKA, aJli J1a CE HEJOCTalHU yOnaxe y
OJHOCY Ha JiepUHHUCAHE KpUTEpUjyme. Y TOM
UJBbY, MOpa ce (hoKycupatu Ha wiaH 36.
[IpaBuHKKA, KOJUM je IPOITUCAHO Aa:

"IIpe onemuBama KOMUCH]a 00aBJba pa3roBOP
ca CyJHjoM OJTHOCHO TIPEJICETHUKOM Cy/a, O
4eMy CE CaulibaBa 3alrCHHUK.

V 3aIUCHUK CE YHOCE M aKTHBHOCTH CY/IHje
BaH cyhema, Kao IITO Cy YYeCTBOBAE Cy/IHje
y HAaCTaBHUM M HAyYHUM JEJIaTHOCTHMA,
o0jaBJpUBa-E CTPYUYHUX Pa0Ba U pedepata, u
ap"

Hexkonuko wiaHoBa KOMHCH]ja PEKJIO je J1a
yJIora pa3roBopa HUje jacHa y mpouecy
onemuBama. CaMo jefaH o]l BHX je BeoMa
JacHO peKao Jia je mocie pa3roBopa KOMUcHja
OJUTy4YHrJIa J]a U3MEHU OLIEHY 32 CY/H]Y.

To Ou Tpebasio jacHO YTBPIUTH Ja pa3roBOp ca
CYIMjOM, Kao M Ipyre akTUBHOCTH CyJUj€, a He
caMo OHE KOj€ ce OJJHOCE Ha cyheme ce Mopajy
y3€TH y 0031p NPUIMKOM JlaBamba OlIEHE, a He
caMo Jia ce caurHM rnocedan 3anucHuk. OBo 6u
010 jeTMHM HAuuH J1a ce y3Me y 003Hp
CJIO’KEHOCT 33/1aTaKka CyAHja y IUJbY
yOnakaBama MoryoHux egexara oleHe
KBAaHTHUTETA.

Tpeba nogatu kpurepujym kBanutera. OBo he
yjenHo OUTH Ha4MH Jia ce Mo0oJbIlIa olieHa
cynuja koju pazae y [loceOHOM ofesbemy 3a
opranu3oBaHu KpuMuHAT 1 O/iebermha 3a paTHe
3nounHe Burer cyna y beorpany. OBo He Ou
Tpebaio Aa CTBOPHU MPOoOJIEME aKo OJIITyKe
KOMUCHja Oyay Iperr3Ho 00pa3ioxKeHe.

W3nan cBera, Be3a u3mely nporeca
OlleHHUBakha U UCIMUILTHHCKOT MTOCTYIKa Mopa




Rulebook should be revised after 3 years and a
careful monitoring process should be set up.
To this end, the Working group could remain
in place.

Recommandation 1 : Modify the Law on
Judges in order to break the link between the
evaluation process and the disciplinary process
in order to avoid that judges rated as
unsuccessful have to be dismissed.

Recommandation 2 : Reconsider the criterion
of reversal rate and/or the weight attached to it

Recommandation 3 : Improve the criterion of
timely finalization of judgments and give less
weight to it

Recommandation 4 : Make clear that the
interview of the judge as well as judge’s
activities other than those related to trials shall
be taken into account for the grade and not
only “recorded”. Add qualitative criteria to the
evaluation process.

Recommandation 5 : Develop criteria to assess
the work of judges of the Supreme Court of
Cassation

Recommandation 6 : Revise the Rulebook
after 3 years and set up a careful monitor
process. Maintain in place the Working group.

2.2.  The functioning of the Commissions
2.2.1. Appointments to the commissions
Avrticle 33 of the Law on Judges — entitled
“The competent authorities in charge of
evaluation” — stipulates that “Performance of
judges and court presidents is evaluated by
commissions of the High Judicial Council.
The commissions are composed of three

ouTH pasaBojeHa. Ynorpeba oleHe paja Kao
CPE/ICTBO JAUCIMIUIMHOBAA j€ HEIITO MITO
HUje y CKIaay ca melyHapogaum
cranaapauma. [IpuHIunm curypHocTu
GyHKIHMje ¥ CTATHOCT QYHKIIH]e Cy 100po
yTBpl)eHN KIJbYYHU €JIEMEHTH CYy/ICKE
HE3aBUCHOCTH U OHA CE€ MOpa IMOIITOBATH.
Jla 6ucte OMIM CUTYpHU J1a Cy CBU HEAOCTAIH
OTKJIOE€HU TOKOM NWIIOT (haze, [IpaBmiHuk
Tpeba peBUANpPATH Iocie 3 TOAMHE U MPOIieC
MOHMTOPHHIa Tpeda yCIOCTaBUTU. Y TOM
by, PanHa rpyna mMormna 6u 1a HacTaBH ca
pazom.

[Tpenopyka 1: M3mena 3akoHa o cynujama
Kako OM ce jacHO MpeKuHysa Be3a uzmely
nporieca OlUeHhUBaba U TUCIUILTHHCKOT
MOCTYIKa Kako Ou ce u30erio fa cyamje Koje
Cy OIICHEHE Ka0 HEYCIELIHEe MOpajy Aa Oyny
paspelieHe.

[Ipenopyxka 2: [ToHOBO pa3zmMoTpuTH
KPUTEPHjYM YKUHYTUX OJJIYKA U / MM TEXKHHA
MOCIICANIIC KOja Ue ca THM

[Ipenopyka 3: YHanpeauTu KpuTepujym
BpeMeHa U3pajie OJUTYKa U /1aBabEe Mabe
3Hayaja TOM KpUTEpUjyMy

[Ipenopyka 4: JacHo oapeauTtu na he pasroBop
ca CyJ1joM, Kao U Ipyre akTUBHOCTH Cy/iuje
KOj€ ce He OJIHOCE Ha cyheme, OuTH y3eTe y
0031p NMPUIIMKOM OIIeHHBamka, a HE CaMo
"yHere y 3anucHuUK". JlonaTu KBaauTaTUBHE
KPUTEPHjyMe 3a MPOLEC BPEIHOBAbA.

[Tpenopyka 5: Pa3Butu kputepujyme 3a olieHy
pana cyauja BpxoBHOTr KacalioHOr cyza

IIpenopyxka 6: Pesunuparu [IpaBunHuk nocie
3 roauHe U yCIOCTaBy MakKJbUBO MTPOLIEC
MOHMTOpHHTra. OIp>KaTh CBE BpEMeE pal pasHe

rpyne.




members, whereby judges of higher instance
evaluate the work of judges and court
presidents at lower instance [...]".

The same article states that the composition
and working methodology of these
commissions shall be regulated by act of High
Judicial Council.

Article 6 of the Rulebook stipulates that “The
Council shall appoint:

- Commission for evaluation of work
performance of judges and court presidents as
a standing body of the Council;

- Commissions for implementing the
evaluation procedure and awarding
performance grades to judges and court
presidents (hereinafter: Commissions), and

- Commission for making decisions on
objections to evaluation procedures and
performance grades filed by judges and court
presidents”.

Article 8 and 9 of the Rulebook stipulate that «
The Commission for evaluation of work
performance of judges and court presidents
shall have three members appointed by the
Council from the ranks of its own elective
membership — judges [...]

The Council shall appoint commission
members from the ranks of judges holding
office at a court of higher instance than the
court in which the judges and court presidents
whose performance is evaluated hold office.

Judges with permanent tenure of office shall be
appointed as commission members.

Each commission shall have a chairperson and
two members, who have their own deputies.
The Council shall extend a public invitation to
judges to submit their applications for
appointment as Commission members |[...].
Deputy Chair and deputies of Commission
members shall deputise for the Chair or
Commission member in case of their absence
or when they are prevented from performing
their duties”.

In fact, the selection process and the criteria for

2.2. ®dynkunonucame Komucuja

2.2.1. IUmeHOBame 4aHOBAa KOMHCH]ja

Unan 33 3akoHa 0 cyaujamMa - 1oji Ha3HBOM
"opranu HaJIJIS)KHH 3a BpefioBamke' - mpeaBuha
na "pal cynvja v mpeaceIHuKa CyI0Ba
Bpe/Hyjy koMucuje Bucokor caBera cyicTBa.
Komrucuje cy cactaBibeHe 011 TpY WiaHa, y
KOjUMa CyJiije CyJI0Ba BHILIET CTEIeHa
BpEIHY]Y paj Cyauja U IpeAceIHIKa Cy10Ba
HIKer crenena [...] "

Wctu unan HaBou /12 he cactaB ¥ HAaYMH paja
OBHUX KOMHCHja OUTH peryircaHa akToM
Bucoxkor casera cynacrsa.

Unanowm 6. [IpaBuinuka nponucaHo je na "
Cager o0Opa3syje:

Komucujy 3a BpegHOBame pajsia cyauja
U TIpeJICETHUKA CY/I0Ba, KA0 CTATHO PaTHO
teno CaBera;
- Komucuje 3a cipoBoheme nmocrymka
BpPEIHOBama M YTBphUBamE OIICHE paja cyauja
U TIpeJIceIHUKA cyoBa (Y AaJbeM TEKCTY:
KOMHCH]jE) U
- Komucujy 3a ognmyunBame o
NPUTOBOPUMA CyZIMja | TIPEJICeTHUKA CYI0Ba
Ha MOCTYIIaK BpeJHOBamba U OLleHY paja’.
Unan 8 u 9 [IpaBunnuka nponucyjy ,,Komucuja
3a BPEJHOBAmE Paja Cyauja u NPeACeIHIKa CyI0Ba
uMa TpH 4iaHa, koje CaBeT UMEHyje U3 pesaa
u300puux wianosa Casera - cyauja [...]

CaBeT MMeEHyje WIAHOBE KOMHUCH]E H3
pena cyauja BHUILETr cyla Y OJHOCY Ha Cya y
KoMe (yHKIHMJy BpIIE€ Cyauja M HPEICEIHUK
CyJlia, YMjH ce pajl BpeiHyje.

UiaHoBH KOMHCH]E CY
CTaJIHO] CYJIU)CKOj] QYHKIUjH.

Kommucwuje ce cacroje on npeaceqHuka u
JIBa WiIaHa, KOJU UMajy CBOj€ 3aMEHHUKE.

Cager ynyhyje jaBHM NO3UB cyaujama
J1a TIO/IHECY MPHjaBe 32 UMEHOBAKE 3 YJIAHOBE
KOMHCH]E.

UnaHoBM KOMHCHj€ WMEHYjy C€ Ha
celam rojifHa.

3aMeHUIM TpeJceJHHKa W YJIaHOBa

cyndje Ha




choosing the successful applicants are not
defined. The criteria for being chosen as a
chair of a commission is not defined either.To
avoid suspicion, the criteria for appointing
members of the commissions should be clearly
defined, especially the criteria for deciding
between candidates.

Recommandation 7 : Define precise criteria for
appointing members and chairs of the
commissions for evaluation of work
performance

2.2.2. Workload of the members of the
Commissions

Furthermore, the issue of the workload of the
members of the commissions seems to be
underestimated.

The expert systematically asked about the
workload. Members of the commissions were
almost unanimous on the fact that the workload
was heavy. The problem is that there is no
provision for easing the burden on the judges
who take part in the evaluation process. For
instance, no caseload quota reduction has been
defined for them in article 19 of the Rulebook.
This burden is all the more heavy that the
members of the commissions are appointed for
a seven-year term (article 9). Ironically, they
could be graded as “unsuccessful” because of
their activity as member of a commission for
evaluation of work performance of judges.
Finally, it is important that each member of the
commissions receive appropriate training to
apply properly the rules of the Rulebook.

Recommandation 8 : Add in the Rulebook a
provision for easing the workload as judges of
members of the commissions for evaluation of
work performance of judges.
Recommandation 9 : Shorten the term of the
members of the commissions for evaluation of
work performance of judges.
Recommandation 10 : Train members of the
commissions for evaluation of work
performance of judges.

KOMHUCHja 3aMemyjy NpeACEeIHHKa, OTHOCHO
YyJaHa KOMHCHjE Y CIIy4ajy CHPEYCHOCTH WU
OZICYyTHOCTH.

VY cTBapu, NpoIiec CENEKIUje U KPUTCPH] YMH
3a 0a0Mp YCHEIIHUX KaHAUAaTa HUCY
nedunucanu. Kpurepujymu 3a u3zadop
npezcenanajyher komucuje Huje AeuHUCAH.
Jla 6u ce uzberia cymma, KpUTEPHjyMH 3a
MMEHOBAE YWIAHOBA KOMHCH]a Tpeba 1a Oymy
jacHo neduHUCaHU, TOCEOHO KPUTEPHUjyMHU 3a
OJUTYKY O M300py KaHauata.

[Ipenopyka 7: lepunucaru npeunsue
KPUTEPHjyMe 32 UMEHOBAHE WIAHOBA U
MpeJICeHIKA KOMICH]€E 32 BPEAHOBAHE
2.2.2. O6uM pajza wiaHOBa KOMUCH]ja

OcuM Tora, muTame 00MMa I10CiIa YWIaHOBA
KOMHUCH]a je u3riea MoTIemhEHO.

Excnept je cucreMaTcKu MUTA0 32 O0MM
nocina. Ynanosu Komucuja cy roroBo
JeTHOTJIaCHU y TOME JIa je 00uM mocia 0uo
Benuku. [IpoGiiem je na He moctoju oapenda
0 K0joj 01 ce u3BpLIMIO pactepeheme cyauja
KOjJU y4YECTBY]Y y IIpoliecy BpeaHoBama. Ha
npuMep, HUje opeheHo cMamemhe HopMe 3a
wux y wiany 19. [Ipasunnuka. Taj Teper je
YTOJIMKO TE€XHU UMajyhul y BUly J1a c€ YJIaHOBU
KOMHCHja UIMEHY]y Ha EPHUOJ O] celaM
roauHa (wiad 9). UpoHuuHo, OHU MOTY OUTH
OIIEHEHHU Kao "HeycrenHu" 300T ’bUX0OBe
JIENTaTHOCTH KAa0 YWIAHOBU KOMHUCH]€E 32 OLIEHY
pazna cyauja.

KonauHo, BaJKHO je /1a CBaKHU WIaH KOMHCH]e
nobwuje oaroapajyhy o0yKy 3a mpaBIIIHY
npuMeHy oapenada [IpaBuiHuka.

ITpenopyxka 8: Jlonatu y I[IpaBmiauk onpenody




2.2.3. Financing of the commissions

The evaluation process is to will mobilize the
time of a large number of judges. Moreover,
each commission shall have a secretary
appointed from the rank of court staff (article
12). The procedure may involve travels that
have to be funded. An assessment of the cost
of the evaluation should be conducted.

Recommandation 11 : Conduct an assessment
of the cost of the evaluation.

LIST OF RECOMMENDATIONS

Recommandation 1: Modify the Law on
Judges in order to break the link between the
evaluation process and the disciplinary process
in order to avoid that judges rated as
unsuccessful have to be dismissed.

Recommandation 2 : Reconsider the criterion
of reversal rate and/or the weight attached to it

Recommandation 3 : Improve the criterion of
timely finalization of judgments and give less
weight to it

Recommandation 4 : Make clear that the
interview of the judge as well as judge’s
activities other than those related to trials shall
be taken into account for the grade and not
only “recorded”. Add qualitative criteria to the
evaluation process.

Recommandation 5 : Develop criteria to assess
the work of judges of the Supreme Court of
Cassation

Recommandation 6 : Revise the Rulebook
after 3 years and set up a careful monitor
process. Maintain in place the Working group.

Recommandation 7 : Define precise criteria
for appointing members and chairs of the
commissions for evaluation of work
performance

3a yonakaBame onTepehema cynje Koju je
4JIaH KOMHUCH]ja 32 OIICHY pajia Cy/uja.

[penopyka 9: CkpaTUTH MaHIaT YIaHOBA
KOMUCH]ja 3a OILICHY paja Cyauja.

[Tpenopyka 10: OOyunTH 1wiaHoBe KOMUCH]a 32
OLIEHY pajia cyauja.

2.2.3. duHaHCHpame paa KOMUCHja
[Ipomiec eBanyanuje he mobumucaru 3a
onpeheno Bpeme BeIHKHU Opoj Cyauja.
[ITaBuie, cBaka KOMHCH]ja UMa CEKpeTapa
KOjH ce UMEHYje U3 pelia CyICKOT 0co0Jba
(wran 12). [TocTynak Moxe Ja rmojapa3symeBa
MyTOBama Koja Mopajy Aa ce (PMHaAHCUPA]y.
Tpeba cripoBecTH NPOIICHY TPOIIKOBA
eBaryaIyje.

[Ipenopyka 11: CrpoBecTu npoueny
TPOIIKOBA CBAITyaIlH]e.

CIIMCAK IIPEIIOPYKA

[Tpenopyka 1: M3mena 3akoHa o cynujama
Kako OM ce jacHO MpeKuHysa Be3a usmely
npolieca OleHhUBamba U TUCIUTLTHHCKOT
MOCTYTKa Kako OM ce u30erio fa cyauje Koje
Cy BpETHOBaHE Kao HEYCIEIIHEe MOpajy Ja
Oymay paspelieHe.

[Ipenopyxka 2: [ToHOBO pa3mMoTpuTH
KPUTEPH]YM YKUHYTUX OJJIYKa W/WIIN TEKUHA
MOCJIEIUIIE KOja HJIe Ca TUM

[Tpenopyka 3: YHanpeauTu KpUTepujym
BpEMEHa 32 M3paay OTyKa U JaBarbe Mame
3Ha4aja TOM KPUTEPUjyMy

[Ipenopyka 4: JacHo oapeantu na he pasroBop
ca CyJHjoM, Kao M Ipyre aKTHBHOCTH CYJIH]je
KOje ce He 0JIHOCE Ha cyheme y3eTu y 003up
IIPUJIMKOM OLICHUBamKka, a HE CaMo "YHETH Yy
3anucHUK". JlogaTu KBaJIUTaTUBHE
KPUTEPHjyME 3a MPOIIEC BPEIHOBAKA.

[Ipenopyxka 5: Pa3BuTu KpuTepujyme 3a OlCHY
pana cynuja BpxoBHOT KacallmoHOT cyaa




Recommandation 8 : Add in the Rulebook a
provision for easing the workload as judges of
members of the commissions for evaluation of
work performance of judges.

Recommandation 9 : Shorten the term of the
members of the commissions for evaluation of
work performance of judges.

Recommandation 10 : Train members of the
commissions for evaluation of work
performance of judges.

Recommandation 11 : Conduct an assessment
of the cost of the evaluation.

ITpenopyka 6: PeBuaupatu IlpaBunHuk nocie
3 roguHe U yCIOCTaBy Ma)KJBUBO IIPOLIEC
MonuTopuHra. [lorpeOHo je 1a cBe Bpeme
Panna rpyna paau.

[Ipenopyxka 7: Jlepunucatu nmpenusHe
KPUTEPUjyME 32 IMCHOBAE YWIAHOBA U
IpeJICeAHNKA KOMICH]E 32 BPEHOBAHE

[Ipenopyxka 8: Jlonatu y I[IpaBriiHuk onpendy
3a yonakaBame onTepeheHOCTH Cyrje KOjH je
YJIaH KOMHCH]E.

[Tpenopyka 9: CkpaTuTH MaHAaT YaHOBA
KOMHCH]ja 3a OLIEHY pajia Cyauja.

[Tpenopyka 10: OOyunTH wiaHoBe KOMUCH]a 32

OILICHY pajia CyAuja.

[Ipenopyka 11: CpoBecTu npoueny
TPOILIKOBA eBaJyallrje.




